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COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
AINTRODUCTION
I This action challenges violations of the North Carolina Administrative Procedure

Act (“APA;’), N.C. Gen. Stat. § 150B-1. et. seq., in connection with the Defendants’ adoption of
a temporary rule .to allow coyote hunting at night with artificial lights on public a.nd private lands
throughout the state, illclﬁding in the area designated for the restoration of the endangered red |
wolf within Dare, Tyrrell, Hyde, Washington, and Beaufort countics (“Red Wolf Recbvcky
Area”).

2. Eatlier this year, Defendants proposed permanent rule changes that would allow
coyote .night hunting with aiiiﬁcial lights and published the text of the permanent rule in the

" North Carolina Register (“Noticc of Text”). After receiving public comments on the permanent



.rule as published in the Notice of Text, Defendants adopted permanent rule cﬁanges (“permanent

rule” or “proposed permanent rule”) thal were substaﬁtialijf different from those publisbed in the
Notice of Text. The North Carolina Rules Review Commission reviewed the pérlnar.lent rule and
approved it. Ur_lder the APA, the permanent rule would have become effective on August I,
2012, but for the fact that the Rules Review Cdmr.niss.ion 1'cceived written objections requesting
legislative review of the rule. By law, the Rules Review Commission’s réceipt of these objection
letters delays the iﬁplementation of the permanent rule until the General Assembly haslthc B |
cha_nce to review the rule during North Cai‘olina’s next legislative session, scheduled to convene
in January 2013.

3. Rather than ﬂlowing the permanent rule to prbceed through the preseribed
lcgislatix}c review proéess, Defendants undermined the rulemaking process by submitting an
.identical night hl.lntin,c:,-r rule ﬁs atelr.lporary rule without thé requisite process or basis req.uired for
tcr_np()-rary rules under the North Carolina Administrative Procedure Acf. '

4. .All.owing Defendants to adopt a tem’ﬁorary rule without requisite process or
sufficient basis, especially whén an identical permanent rulc is i)cndi ng review by the General
Assemb_ly, subverts the 1'ulemal(i}1g process and opens the doors to other temporary rules that
cqul_d have detrimental envﬁonmental mmpacts.

5. Sifuations like this—wheré the rule revisions would imperil an endangered
species and undermine a decades-long effort to restérc that speciés-~undcrscorc tﬁc importance
of pﬁblic participation and close adherence to the protective measures embedde.d in the -
rulemaking process.

6. The temporary rule went into effect on August 1, 2012, Through this lawsuit,

Plaintiffs seek to have the unlawful temporary rule vacated.




JURESDECTION AND VENUE

7. This Court has jurisdiction over this action pursuant to the North Carolina
Adminisirative Procedure Act (“APA”), N.C. Gen. Stat. § 150B-21.1(c) (action for declaratory
relief refated to an agency’s adoption of a temporary rule), the North Carolina Declaratory
Judgment Act, N.C. Gen. Stat. § 1-253. et seq., (declaratory judgments), and N;C. Gen. Stat.

§ 7A-245 (injunctive and declaratory relief to enforce or invalidate agency rules). Filing a
request for declaratory ruling with the agency is not a prerequisite to filing this action here. N.C.
QGen. Stat. § 150B-21.1{c1).

8. Venue is proper in this Court puréuant to N.C. Gen, Staf. § ISOB-.ﬂ {c) (setting
venue for actions for dcclaratm'? relief of temporary rules in this court) and pursuant to N.C. |
Gen. Stat. § 1-77(2) because the claims for relief arose from Defendants’ official acts occurring
in Wake County, North Carolina.

PARTIES AND STANDING

Plaintiffs

9. .  The Red Wolf Coalition (“RWC”) is a non-profit organization located in Tyrrell
County, North Carolina. It has approximately 400 members and supporters, including 200
members and supporters in North Carolina.

10. Founded in 1997, RWC advocates for the long-term survival of wild red woll
populations by teaching about the red wolf and by fostering public involvement in red wolf
conscrvation. Through a variety of programs, RWC provides its members, support-ers, and the
" public with science-based information about the biology and ecology of the endangered red wolf

and its value to the ccosystem.



1. RWC’s education and outreach initiatives include: (I_) a quarterty ncwsletter, Red
Wolf Tracker, in electronic and print VCl'sfons; (2) ﬁ comprehensive website featuring current
News ﬁpdates and information about red wolves and red wolf reéovery; and (3) a red wolf
cu;'l'icaluni, co-authored with the U.S. Fish and Wildlifc Scrvice (“USFWS”) aﬁd Defenders of
_Wil&life, cnﬁtlcd Fdf Traveler: A -Teacher s Companion.!o Red Wolf Recovery,_ for formal and
informal educators,

12. RWC s dedicated to the long-term restoration of the endangered red wolf, Tt
works with the USFWS Red Wolf Recovery Program on red wolf restoration and management
issues in an efforf to establish and mat ntainl healthy populations of wild red wolves. RWC also
- works with other organizations to focus World-widé attention on the effort to cnsurc the fong-

term survival of wild red wolf populations. |
13. Among its other actions taken to protect thb red W(jif, RWC coordinated with the
USFWS to construct an over two acre red wol_f enclosure at the USFWS veterinary facility in the
Pocosip Lakes National Wildlife Refuge within the Rcd Wolf Recovery Aréa. The enclosure
will provide the USFWS Red Wolf Recovery Program with another option for housing wild red._
wolves and steﬁlized cojfofes recetving veterinary care. It will also serve as home to a pair of |
captive red wolve_s and allow the public to view the endangered red quf in its nétural habitat,
| After years of planning and fundraising, RWC funded the project with $80,000 it raised ’Fhl'ough
- grants and other donations, and pi'oj ect construction was clo_mpletcd in Junc 2012. Thel enclosure
is scheduled to oinen for public VieWiﬁg in October 2012,

14, RWC has staff, members, and supporters w}_m live and Work iﬁ North Carolina,

and who ﬁsit, recreate, observe wildlife, photograph, and othel'wisé_use and enjoy North

Carolina lands, including those within the Red Wolf Recovery Area. RWC, its staff, members,



and supporters derive scientific, aesthetic, educational, professional, and recreational benefits
from wildlife, including the end.angered red wolf] and their habitats throughout North Carolina.
RWC, its staff, members, and supporters also value prcsefvatién of apportunities for safe
recreation and other uses of North Carofina’ s lands, including those within the Red Wolf
Recovery Arca.

15.  Defendants’ unlawful adoption of the temporary rule allowing nighu'imé hunting
with artificial lights on public and private lands in North Carolina, including within the Red Wolf
Recovery Areé, will (1) cause risks to public safety and wildlife; (2) lead to-fhe further
destruction and disruptidn of the endangered red wolf population; and (3) will set the stage for
simil;ar attempts to subvert ﬂlC xuiemﬂdng pt‘écess in the future. If allowed to stand,.thc .

: tempor;ary rule will substantially affect RWC’s staff’s, members’, and supportel‘s; recreational,
aesthetic, scientific, professional, and educational rights and interests in North Carolina and its
wildlife. These actual and potential injurics have been and .continue 10 be caused bjf Defendants’
adoption of the temporary rule without legal. justification or réquisite procedural 1'equi1'éments for
temporary rulemaking.

16.  Assct forth aboﬁe; RWC, its staff, members, and supporters are aggrieved and
ii‘réparably harmed by the Defendants’ unlawful adoption of the temporary rule. In addition,
RWC’s staff, members, and supporters who live and work in North Carolina have sustai11§d
procedural injury from the Defendants’ unlawful adoption of the temporary 1'ﬁle. These actuial
and potential injuries will not be redressed excépt by an order from this Court that declares
Defehdants enacted the témporary rule illegally iﬁ violation of the APA and vacates the

temporary rule.



17.  Plaintiff Defenders of Wildlife (“Defenders”) is a national non-profit, public
interest organization founded in 1947, Dgfenders has mor.e than 1,120,000 members and
supijorters nationwide, including more than 9,600 members and supporters in North Carolina. [t
also has more than I9,10I0 members in its “Defenders Electronic Network™ in North Carolina.

18. | Defenders has members who live and work in North Carolina, including in the
vicinity of the Red Wolf Recovery Area, as well as mémbers from across the country w_ho visit,
recreate, observe wildlife, photograph, and otherwise .uso and enjoy North Carolina lands,
including those within the Red Wolf Recovery Area.

19.  Defenders is dedicated to the protection of all endangered or threatencd wild
animals and plants in their natural communities, and the preservation of the habitat on which’
they depend. Dek‘endel.'.sl advocates new approaches to Iwildllifc conservation that will help keep
species from becoming endangered-, and it émploys education, litigation, research, legislation,
and advocacy to defenci wildlife aﬁd their habitats. |

20. Defen&crs has long been active in eastern Notth Carolina, prbmoting the initial
introduction of the endangered red wolf to the Alligator River National Wildlife Refuge, and
* then successfully defending that program in coizrt. The réd wolves now range beyond the Réfugel
throughout much of northeastern North Ca;'olina, in and out of the Red Wolf Recovery Arca, and
Will be detrimentaliy impacted by the application of the tcrﬁporary coyote night huntiﬁé rufe. .

21. Defenders, its staff, and its members derlive scientific, aesthetic, educational,
professional, and Iecreatioﬁai benefits from wildlife, including the endangered red wolf, and
their habitats throughdut North Carolina, and they value preservatiqn of opportunities for safe
recreation aﬁd other uses of North Carolina’s lands, including those within the_ Red Wolf

Recovery Area.



22.  Defendants’ unlawful adoption of the temporary rule allowing nighttime hunting
with artificial lights on public and private lands in North Carolina, including within the Red Wolf
Recovery Alcd will (1) cause risks to public safety and wildiife; (2) lead to the further,
destruction and disruption of the endange1 ed red wolf population; and(3) will set the stage for
similar attcmpts- to subvert the rulemaking process in the future. If allowed to stand, the
temporary rule will substantially affect Defenders’ members’ and staff’s recreational, aesthetic,
scientiftc, pmfess-ional, and educational rights and interests in North Carolina and ifs wildlife_.
These actual and potential injuries have been and coﬁtinue to be caused by Dcfendants’ adeption
: of lhe temporary rule withoﬁt legal justification or requisitc procedﬁal requirements for
temporary 1'ﬁl¢ﬁ1aking. |

23.  As set forth above, Defenders, its st'af_f and its members are aggric'veri and
irreparably harmed by the Defendants’ unlawful adoption of the temporary rule. In addition,
Defenders’ members who live and ﬁbrk in North Carolina have sustained procedural in_jury from
the Defendants’ unlawful adoption of the temporary rule. These actﬁal and potential injuries will
be not redressed except by an order from this Court that declarcs Defe_ndants enacted the
temporary rule illegally in violation of the APA and vacates the temporary rule.

24.  Plaintiff Animal Welfare Institute (“AWT”) is a national non-profit, public interest
organization founded in 1951. It has approximately 30,Q00 membel's and supporters worldwid‘c,
.including nearly 890 members and supportters in Notth Carolina. |

25, AWI has members and supporters who live and work in North Carolina, including
in the vicinity of the Red Wolf Recovery Mea, as well as members and supporters from around
the world who visit, recreate, obéerve wildlife,- photograph, and otherwise use and enj oy North

Carolina lands, including those within the Red Wolf Recovery Area.



20. AWTis de(ficated to minimizing the impacts of human actions. detrirﬁental fo
endangered or threatened species, including Harassmcnt, habitat degradation, encroachment and
destruction, and irresponsible hunti.ng and trapping pl'acﬁceé.

27. Through advocacy, litigation, research, and education, AWI works to safeguard
endangered or threatened wild animals and their habit.ats and to implement hulnane solutions to
human—Wiidlife conflicts. AWI works with national and local governments and other
policymakers to avoid actions damaging to species by promoting effective and_ safc wildlife
protection laws aﬁd re gulaﬁons._

28.  AWI submitted comments on the permanent rule as proposed in the Notice of
Text, testified at the publié hearing for the permanent rule as proposed in the Notice of Text, and
has worked with Defendants to voice jts‘ ongoing concerns about the rule’s detrimental impacts
on.pubiic safety and tﬁe endangered red wolf population.

29. AWI coordinates with the USFWS and the Red Wolf Coalition on gffbrts fo
1‘ecover. and restore the red wolf. It has launched a federal legistative and regulatory campaign to
~ further protect the species. It also provides information on the imperiled species in ifs
publication, The Endangered-Species Handbook, and in articles in its quarterly magazine,

30. AW, its sfaﬁf, and ils supporters derive scieﬁtiﬁc, aesthetic, educational,
professional, and recreational bcneﬁfs from wildlife, including the endangerc.d red wolf, and
. their habitats located throughout North Carolina, and they value preservation of .oppm’runities fo‘r
safe recreation and other uses of North Carolina’s lands, including those within the Red Wolf
Recovery Area.

31, Defendants’ unlawful adoption of the temporary rule allowing nighttime hunting

with artificial lights on public and private lands in North Carolina, including within the Red Wolf



Récovcry Area, will (1) cause risks to public safety and wildlife; (2) leﬁd to the further
destruction and distuption of the endangered red wolf population; and (3) wiil set the stage for

' similar attempts to subvert the rulemaking process in the future. If allowed to stand, the
temporary rule will substantially affect AWD’s staff’s énd supporters’ recyeational, aesthetic,
scientific, professional, and edu_cational rights and interests in North Carolina and its wildlife.
These actual and. potential injuries have been and continue io be caused by Defendants® adoption
of the temporary rule without legal justification or réqﬁisitc procedural requirements for
tempbrary rulemaking,

32..  As set forth above, AWI, its staff, and its .supportcrs are aggrieved and irreparably
harmed by the Defendants’ unlawful adoption of the temporary rule. Tn addition, AWI
supporters who live and work in North Carolina have sustained pro cedural injury fifom the
Defendants’ unlawful adoption of the temporary 1_'ule. These actual and potential injuries will not
be redréssed except by an order from this. Court that declares Defendants enacted the temporary
y rule illegally i.n violation of the APA and vacates the temporary rule.

Defendants

33.  Defendant the North Carolina Wildlife Resources Commission (“Commission”) is
an agency of tﬁe Stat;e of North Carolina. The Commission is responsibie for the management of
Notrth Caroiina’s wildlife. The Commission adopted a permanent rule that would allow coyote
night hunting with artificial lights tln'ough(-}ut Notth Carolina, inqluding within the Red Wolf
Recovery Arca, While the permanent mle was pending legislative review, the Commission
adopted an identical temporary rule without the requisite process or justification 1'equifcd by the

APA,



34.  Defendant Gordon S. Myers is the BExecutive Director of the North Carolina
- Wildlife Resource Commission, and is sued in his official capacity as the head of the state
agency that unlawfully adopted the temporary rule challenged herein.

STATUTORY AND REGULATORY BACKGROUND

The North Carolina Administrative Procedure Act

35.  The North Carolina Administrative Procedure Act, North Carolina General
Statutes, Chapter 1508, defines the process by which an agency ié authorized to adopt permanent
and temporary rules and provides for review in this Court for persons a'ggricvcd by. a temporary
rule. |

36. _‘;A rule is not valid unless it is adopted in -Substantial compliance with the [APA’S
1'ulomaking procédurcs] 2 NL.C, Gen, ISt'at. §-150B-18. Among other requirements, an agency
may not piomulga’te a permanent rule without publishing a nétice of text in the North Carolina
Register, prepare or obtain a fiscal note where required, hold at least o_né public heﬁ_rihg after
pubiicatioil of the rule, ilnd accept .ox'al or writteri comments on i:he proposed rule. 'N.C.- Gen.
Stat. § 1505-21:2.

| 37. The noticé of text of a perrr-lancnt'rule must inclade: (1) the text of the proposed
: riile; (2) a short explanation of the reason for the proposed i'l,ile; (3)a citatibn to the -Iai:v that
gives the agehcy authority to adopt the rule; (4) the date, time, and place for any public hearing
scheduled on ’cheT ruie; and (5) ﬁotiﬁcation to the pubiii: of the petiod of time during which the -
agency will a{,;cept written comments on the proposed rule and ﬁscal note, wlien pre_:pai‘ed. N.IC.
Gen. Stat. § 150]3'-21 2(c). The ﬁgcncy must accept comments on the text of the prqposed iule
for at ieast 60 days after thg text is published in the North Caroliila Register. Id. (f). The

“agency must consider fully all written and oral comments received.” Id.

16



38.  Anagency must ndt adopt a permanent rule until the close of the comment period.
T Id. (g). “Anagency shaﬂ not adopt a rule that diffefs substantially from the text of a proposed
rule published in the North Carolina Registér unless the agency publishes the text of the |
proposed different rule in the North Carolina Register and abcepts comments on the proﬁoscd
differentrule ... .” Id.

39. " When an agency adopts a permanent rule, it st ﬂlereaftler submit the adopted.
rule to the Nmth Carolina Rules Rev1cw Commz%ion (“RRC”) for review. Id. The RRC “may .
request [the] agency to make technical changes to the Lule and may condition its appr ovai of the
rule on the agency’s making the requested technical changes.” N.C. Gen. Stat. § 150B-21.10. A
rule approved by the RRC “becomes effective on the fu's.t day of the month following the month
the rule is appréved” by the RRC, unless the RRC roceives written objections to the rule és
published in tﬁe agency’s notice of text from 10 or more persons. N.C. Gen. Sta. § 150B-

21 .3_(b), (b1), (b2). If the RRC receives “written objections from 10 or more p-crsons o
requesting review bf the legislatuz;c,” implementation of the permanent rule 1b automatically
dclayed until the General Asscmbly haé the chance to consider the rule during its next legislative
session. N.C. Gen. Stat. § 150B-21.3(b1), (b2).

40 When the requirements for notice, comment, and objections o a permanent rule
have been met.and the penﬁanent rule is subject to legislative disapproval, thé agency may adopt
the permanent rule as a tempm;ary rule if the permanent rule would have mei the criterta for
adopting a temporary rule, as set forth in N. C. Gen. Sfat. § 150B-21.1(a), at the time the notice |
of fext for the permanent-rule was published in thc North Carolina Registér. N.C. Gen. Stat. §

150B-21.3(b2).

11



41. | An agency “may adopt a temporary rule when it finds that adherence to the notice
and hearing requirements [for a permanent rulc] would be contrary to the public intcrest and that
the immediate adoption of the rule is reguired by one or more” of the reasons enummerated in the
APA, including (1) “[t]he e;ffcctivc date of a recent act of the General Assembly,” or (2) the need
of the Commission to establish hunting seasons-_or bag limits. N.C. Gén. Stat. § 150B-21.1(a)
(e1npha$is added). | |

42. A recent act of the General Assembly that may serve as justification for thch
adoption of a temporary .rule means an act “occurring or made effective no 11101'5 than 210 days
prior to the submission of a temporary rule to the Rules Review Comrﬁiséion.” N.C. Gen. Stat.

§ 150B-21.1(a2).

43 Unless otherwise p1'0viddd by law, an agency secking to adopt a temporary rule
must pr.ovide the text of the rule and a notice of pﬁblic hearing at least 30 days prior to adopting
the temporary rule; “nutify persons on ifs mallmg list maintéfncd pursuant to G.S. |
§ 150B-21 2(d) and any other inferested partics of its intent to adopt the temporary rule and of
the public hearing”; “[a]ecept vﬁ‘ittcn comments on the proposed temporary rule for at least 15
days prior to adoption of £h6 temporary rule”; and “fhjold at least one public hearing on the
proﬁosed rule.” N.C. Gen. Stat. § 150]3-21.‘1 (}13). Tﬁe agency must also prepare a written
statement of its findings of need for a temporary rule (“Findings of Need”), explaining why
adherence to the more stringent notice and hearing requirements for permanent rules “would be
contrary to the public .interest and why immédiate adoption of the rule is required.” N.C. Gen.
Stat. § 150B-21.1(a4).

44, | When an é.geﬁcy_adopts a temporary rulé it must submit the rule and the agency’s

Findings of Need for the temporary rule to the RRC. If the RRC approves the temporary 1'1116,

12 -



the temporary rule wili be codiﬁe& into the North Carolina Administrative Code. N.C, Gen. Stat.
§ 150B-21.1(b). The tefﬂporary rule beéomcs effective on the date codified in the North
Carolina Adminiétrgtive Code.. N.C. Gen, Stat. §§ 15013-21.1((1), 21.3(a).

45.  “A person aggrievéd by a temporary rule adopted by aﬁ agency m‘lay file an action
for declaratory judgment in Wake County Superior Court pursuant to Article 26 of Chapter I of
the General Statufes.” N.C. Gen. Stat. § 150B-21,1(c). “Filing a petition for rule maki_ng ora
1‘equestlfor a declaratory ruling with the agency is not a prerequisite to filing” such an action for
.dcclaratory jud.gment. NC Gen, Stat. § 150B-21.1(c1). |

46. A court shall set aside an agency rule if' it does not meet the criteria for adopting a
tempozary rule set forth in North Carolina General Statutes § 150B-21.1(a) or the criteria set
forth in North Carolina General Statutes § 150B-21.9. N.C. Gen. Stat. § 150B-21 1{c).

47, The reviewing court must set aside a temporary rule unless thé agency adopling |
the teﬁlp01'ary rule established in its Findings UfNeed that adhei‘encc to thle permanent rule -
notice and comment rcquiremeﬁts would be contrary to the public interest anc_l- that the immediate
adopﬁon of the temporary rule was i'équired by, for example, a recent act of the Genéral
Assembly. N.C. Gen. Stat. § 150B-21.1(a), _(c‘:).. | |

48..  North Carolina General Statutes 8 150B;21.9 also 1‘ecitiires a court to set aside a
tempc;rary rule unléss it meets all of the following criteria: |

(1) It is within the éﬁthoriiy delegated to the agency by the General
Assembly; s : '

(2) It is clear and unambiguous;

(3) It is reasonably necessaty (o implement or interpret an enactment of the
General Assembly ... ; and

13



- (4) It was adopted in accordance with [the APA’s procedure for adopting
temporary rules. | ' -

. North Carelina General Statutes, Chanter 113, Article 22; Session Law 2011-369; and
15A North Carolina Administrative Code Subchapter 10B, Scetion 0200

49,  North Carolina General Statutes, Cliapter 113, Article 22, governs thé regulation
of wildlife in the state. The Commission has authority, under certain circumstances, to
prortmlgatc rules to fix seasons, bag limits, and manner of take for wild animals. N.C. .Gen. Stett.
§§ 113-291.1,291.2. |

50.  The Commission’s “authority to fix seésons Iincludés the closing of seasons
complelely when necessary and fixing the hours of hunting.” N.C. Gen., Stat. § 1 13~29'1..2.

| 51. | “North Carolina Generai Statutes § 1 t3-291.1 sets forth the mannér of taking wild
- animals. Tor the most part,' game animals may only be taken “between a half huur. before lsum'ise
-and a haif hour after sunset.” N.C. Gen. Stﬁt. § 113- 291.1(a). The Commission “may adopt |
rules pi'escribing the manner of taking . . . Wilci animals not classiﬁetl as game,” &

52, Wild animals not ci.assiﬁed as game, and for which a season is scf, ;‘1nay be- taken
dusing the hours and methods authorized for taking game animals.” 15A N.C. Admin. Code
iOB 0201(d). Coyotes até not classified as gamta. N.C. Gen. Stat. § 113-129 (7b), (7c). |

53, Session Law 2011-369, effective October 1, 2011, repealed a provision in North
Caroiitla Gencral Statutes § 113-291.1(b)(2), which permittcd.the use of electronic calls for
hunting coyotes. Section 4 of Session Law 2011-369 replaced that provision \mth a p1'dvisi0'n
" that allows thc Commission to adopt rules prescrib.ing scasons énd the ntaxmer of taking wild
“animals with the use of artificial lights and electronic calling devices.

54, North Carolina Administrative Code Subchgpter 10B, Section .0200, contains the

regulations promulgated by the Commission setting forth the scasons, bag limits, and manner of

14




take, including in some cases the use of artificial lights and clectronic calls, for wild animals that
~are not classified as game.
55.  The regulation currently applicable to coyotes provides:

(a) ‘Fhere is no closed season for taking coyotes by hunting.
~ {b) There are no bag limit restrictions on coyotes.
(¢) Manner of Take. TIunters may use electronic calls.

I5SAN.C. Admin. Code 10B .0219 (Jan. 12, 2012).

FACTS

The Endangered Red Wolf and Public Safety

56.  Once common throughout the eastern and south-central United States, red v;iolf
(Canis rufiss) populations were destroyed by the early part of the 20th Ceﬁtury as a result of
inteﬁsive predator control programs and the degradatioﬁ and alteration of the species’ habitat.
The red wolf was_designated a federal endangered species in 1967. To protect the species from
extinction, the U.S. Fish and Wildlife Service initiated efforts to conserve the species, including
starting a program to breed the specics in captivity. The USFWS declared red Woivés cﬁtinc‘c in
the wild in 1980.

57.  In 1987, éhandful of red wolves bréd_ in.captivity werc reintroduced into the
Alligator River National Wildlife Refuge in eastern North Carolina as an expgérimen_tal
population under the Endangered SpécieS'Act. _

58. This effort is regarded as one of the most successﬁ.xl_efforts to reintroduce an
imiaériied species in the wild.

59.. Considerable resources have been cxpended on this project by the USFWS and

private cooperators.

15



- 60.  The effort to reintroduce red wolves in the wild has attracted national -attention‘
aﬁc_l support.
.6 1, Since reintroduction_ in the Wild, the réd wolf popﬁlation and Red Wolf Recovery
Area has expanded beyond the Alligator River National Wildlife Refuge to include thg Pocosin
| Lakes and Mattamﬁskeet National Wildlife Refuges; the United States Air Force’s Dare .County
‘ Bombing Range; and private property, spanning Dare, Tyrrell, Hyde, Washington, and Beaufoft
coﬁnties. - | |
62.  Approximately 100 wild red wol‘ves fow live in their native habitat in
northeastern North Carolina with tﬁe gdal, as outlined in the T.JSFWS’. Red Wolf Recovery Plan,
to remove threats of extinction by more than doubﬁng the population in the wild. \
- 63 Ig recent years, however, gunshot mortality has becomé a serious threat 1o the
wild popuiati;:)n of red wolves. Since 2004, up to 7% of the red wolf population s shot ¢ach
year. Th.ese daytime accidental shootings arel cl-Jrrenﬂy the leading causc of red wolf mortalily.
Due to the sirﬁilaritj in appearance of coyotes and red-wolves, hunters taking part in legal coyt;te'
.m'ght hunting create risks of incrcased red wolf shootings.
64. Co'ncemedlover the risk of increased red wolf mortali_ty, .’.[he USFWS submitted a ;
-_comment Jetter on the permanent rule expléining: |

The Service is concerned that the proposed ni ght hunting regulations will
result in red wolves being mistaken for coyotes and inadvertently shot.

In recent years, gunshot mortality has become a serious threat to the wild
population of red wolves. From 1987 to 2003, the Red Wolf Recovery
Program documented an average of less than two wolves killed per year by
~ gunshots. Since 2004, red wolves taken by gunshot have substantially
increased to about seven wolves per year. Last year (2011), at least seven red
~ wolves were investigated as killed by gunshots during the fall hunting

i6



seasons for deer and bear (October 15-December 31). Gunshot mortality of
red wolves reduces the number of breeding animals, disrupts population '
dynamics, reduces recruitment, and increases an opportunity for
hybridization between wolves and coyotes.

Letter from Cynthia K. Dohner, Regioﬁal Director, USFWS, to Gordon Mycrs, N.C. Wildlife
Resources Commission (April 16, 2012).

65; In an effort to reduce hybridization, the USFWS also implemented a program to
sterilize coyotes in the Red Wolf Recoyefy Area.

66.  Inits comment letter on the permanent rule, the USFWS {urther expressed its
concern over the night hunting rule’s impact on its coyote steri[izatioﬁ program and red ﬁolf

hybridization:

[Flour sterilized coyotes were lost to gunshot during [October 15 -December
31, 2011]. Gunshot mortality of sterile coyotes increases the potential for
hybridization as intact coyotes fill the cmpty space, generally disrupts coyotc
dynamics, and increases compensatory reproduction (i.e, an increase in the
number of offspring produced to compensate for the loss of individuals not
reaching reproductive age as a result of ccological or social constraints),
effectively increasing the coyote population. Moreover, these recent gunshot
mortalities have occurred during daylight hours. Providing additional
hunting opportunities at night will likely exacerbatc the problem and increase
the number of animals lost. '

We are concerned that allowing the hunting of coyotes at night will increase

the potential for more red wolves to be killed and more sterilized coyotes to
- be killed. Killing sterilized coyotes will undermine cur management strategy

to use coyotes as placeholders in making progress toward red woll recovery.

Id. (emphasis added).

67. In its comment fetfer on the permanent rule, the USFWS also raised concerns over

the risks to public safety caused by the permanent rule:

We are concerned about the safety of Red Wolf Recovery Program biologists
too. While our field activities ave typically conducted during the daytime,
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occasionally our work, such as trapping, and that of our biologists must be
done at night. As you may know, a law enforcement officer was killed in
another state that currently allows hunting coyotes at night.

None of us wants to create a situation where that tragedy would be repeated.
The potential for someone to get shot while legally hunting coyotes at night
because of mistaken identity or because they _Wére shooting at a canid being
handled by our biologists is real. Night hunting presents a threat to the safety
of our biologists, and to the general public, domestic pets and livestock, and
non-targeted wildlife we know you will consider.

68. In its comment letter to the permanent rule, the United States Department of
Agriculture (“USDA”) similarly expressed concerns over the risks to public safely caused by the
night hunting rulc:

~ As you may be aware, the National Forests in North Carolina arc the second

most visited National Forest in the country. There is a high demand for a
wide variety of recreational uses such as camping, hiking, biking, and
equesirian use in addition to hunting and fishing, Some 7.5 million visitors
come to the National Forcsts in North Carolina each year. With this level of

use we are concerned that night hunting of coyote . . . would compromise
public and employee safcty; the benefits would not outweigh the risks.

Letter from Keith Lawrence, Acting Forest Supervisor, USDA, to Gordon Myers, N.C. Wild.life
Resources Commission (April 17, 2012).

Rulemaking |
69, | On June 17, 2011, the General Assembly 1'atiﬁed Session Law 201.1»36.9, uﬁder
which it repealed the provision in North Carolina Gegneral étatutes §113 -291 .1 that allowed the
take of wild animals (including coyotes) with electronic calling devices. Under the Session Law,
however, the General Assembly provided the Commission with authority to adopf rules

 prescribing the manner of taking wild animals with the use of artificial light and electronic calls.
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70. - The sectiqns of Session Law 2011-369 related fo artificial lights and clectronic
calls became effective on October 1, 2011,

71. In response to Session Law 2011-369, the Commission proposed in August 2011
to amend 15A N.C, Adfnin. Code 10B .0219, which govemé the take of doyotes, to aéd the use
of electronic calls as a permissible manner of take when huntihg (-:oyotes. These permanent rule
changes to 15A N.C. Admin. Code 10B .0219 were proposed to take effect on January 1, 2012.
26 NC Reg. 94, 95, 106 (Aug. 1. 2011). |

72.  While the permanent rulemaking process was pénding, the Commission pr.oposed
the same changcs to 15A N.C. Admin.Code 10B .0219 in response to Session Law 2011-369
through a temporary rule permiltﬁg the take of coyotes by clcctronic calls. 26 N.C. Reg. 627,
633 (Oct. 1. 2011); 26 N.C. Reg. 699, 700 (Oct. 17,2011).

| 73.  The RRC approved the Commi ssion’s temporary rule allowing the take of coyotes
with the use of electronic calling devices, effective October 1, 2011. 26 N.C. Reg. 699, 700
(Oct. 17, 2011). |

74.  Following approval of the temporary rule, the RRC also approved the permanent
rule changes to [SAN,C, Admin. Code 10B .0219, allowing the use of electronic calls. As of
that amendment, 15A N.C. Admin. Codc .1 0B .0219, read as follows:

(a) There is no closed season for taking coyotes by hunting.
(b) There are no bag limit resirictions on coyotes.
(¢} Manner of Take. Hunters may use electronic calls.

26 N.C. Reg. 1095, 1104 (Feb. 1,2012).
75.  Again relying on the passage of Session Léw 2011-369, the Commission

proposed to amend 15SA N.C. Admin. Code 10B .0219 a second time to allow for night hunting
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of coyotels throughout North Carolina, inciudiﬁg within the Red Wolf Recovery Area, with the
use of clectronic calls and artificial lights.

76.  Inthe Fiscal Note Review for the permanent rﬁle, the Commission concluded:
“There will be a non-cconomic benefit to the regulated community of hunters by providing them
with increased hunting opp'ortuniti_esl; There may also be some benefit to.the public by hunter
1‘cducﬁon of the non—indigcnoqs coyptes ....” (Emphasis added.) The Commission also
determined that there will be no substantial economic impact, beneﬁ“c or otherwise, to the public
as a result of the permancnt night hunting rule; thus no fiscal note was prepared for the mlé.

77. | The Commission published its Notice of Text in the North Carolina Register for
the permanent rule on Pl‘ebruary 15, 2012. I its No‘zice of Text, the Commission.published the
proposed rule change as follows:

(a) There 1s no closed season for taking coyotes by hunting. Coyotes may be
taken by hunting anytime during the dav or night..
(b) There are.no bag limit restrictions on coyotes.
(¢) Manner of Take, Hunters may use electronic ealls calls and artificial

lights.'

26 N.C. Reg. 1185, 1187 (Fcb. 15, 2012).

78.  Inresponse to the Commission’s Notice of Text of the permanent rule, it received
comment letters from individuals, organizations, and agencies, including the USFWS, the
USDA, and AWI expressing concerns over the night hunting rule’s detrimental impacts on the -
endangered red wolf population and public safety.

79.  Despite the concerns communicated in the comment letters, the Commission

approved the permanent rule at its May 3, 2012 meeting to allow coyote night hunting with

* Changes proposed in the Notice of Text to 15A N.C. Admin. Code 10B .0219, as currently
codified, are indicated by underline; changes proposed during the rulemaking process after the
Notice of Text was published for the permanent rule are indicated by underline and italics.
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artificial Ii ghfs throughout North Carolina, including within the endangered Red Wolf Recovery
Area. Asapproved by the Cunimission, the permanent rule differed substantially from the rule
published in the notice of text. As approved, the permanent rule rcad:

(a) There is no closed season for taking coyotes by hunting. Coyotes may be
taken on private lands by hunting anytime during the day or night. Coyotes
may be taken on public lands by hunting from the hours of one-half hour
before sunrise until one-half hour afier sunset, and one-half hour after sunset

 to one-half hour before sunset by permit only.

(b) There are no bag limit restrictions on coyotes. _

(¢) Manner of Take. Hunters may use electronic ealls calls and artificial lights.

80. At the same time the Commission approved the permanent rule, the Commission
also authorized its Director to pursue tcmporafy rulemaking for the night hunting rule in the
event it was subsequently delayed until the next legislative session by the RRC’s 1'éceipt of
objcction letters. |

81. Even though the proposed permancnt rule ultimately approved by the
Commission differed substantially from the rule published in the Notice of Teﬁt, the Commission
did not publish the revised text of proposed permanent rule in the North Carolina Register or
accept comments on the diffei;ent rule. Instead, the Commission submitted the revised proposed |
permanent rule.to the RRC.

82, On June 15, 2012, the RRC returned the proposed permanent rule to the
Commission with some technical corrections upon which the RRC made its approval contingent.
With its corrections the rule would ha{fe read:

(a) ‘There is no closed season for taking coyotes by hunting. Coyotes may be
taken on private lands by hunfing anytime during the day or night. Covotes
in'av be taken on public lands by hunting without any permit from the hours of
one-half hour before sunrise until one-half hour afier sunset, and one-half hour
after sunset to one-half hour beforc sunset by Aunting by permit only.

(b) There are no bag limit restrictions on coyotes.
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(¢} Manner of Take. Hunters may use electronic eals calls and artificial lights.

83. Alt_hough not all of the RRC’s required technical changes were fnade, the RRC
. approved the permanent rule on June 20, 2012 as follows:

(a) This rule applies 1o hunting coyotes, There is no closed season for taking
- coyotes eoyetesby hunting. Coyotes may be taken on private lands by
hunting anytime during the day or night. Coyotes may be taken on public
lands by hunting without ary permit from the hours of one-half hour
before sunrise until onc-half hour after sunset, and one-half hour after
- sunset {o one-half hour before sunset by-hemting by permit only.

(b) There are no bag limit restrictions on coyotes.

(c) Manner of Take. Ilunters may use electronic ealls calls and artificial
lights,

27 N.C. Reg. 360, 366 (Aug. 1,2012).

84.  Asrecognized in the North Carolina Register, the permanent rulé as approved by

~ the RRC Wés “in a form different from that originally noticédlin the Register.” 27 N.C. Reg. 336
(Aug. 1,2012). | | |

85, Nonethéless, the proposed permanent rule would have become effective on July 1,
20i 2, but for the fact that the RRC 1"ecci_ved written obj eéﬁons to the permanent rule, as
publisﬁed in the F ebruary 2012 Notice of Text, requesting iegislative review of that rule from _
over 30 persons. | |

86.  The objection letters obj ected to the permanent rule te-};t as proposed by the
Commission in the Notice of Text, not to the text proposed to and subsequently approved by the

RRC and édopted by the Commission,

87.  Nonetheless, the RRC’s receipt of the objection letters delayed implementation of
the permanent rule until the General Assembly has the chance to consider the rule during North

Carolina’s next legislative session scheduled for Januafy 2013, B : '
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88.  Rather than allowing the permanent rule to procced through the prescribed
legislative review process, the Commission submitted to the RRC on July 13, 2012 an identical
night hunting rule as a temporary rule:

(a) This rule applies to hunting coyotes. There is no closed season for taking
coyotes esyetes by hunting, Coyotes may be taken on private lands
anytime during the day or night. Coyotes may be taken on public lands by
hunting without a permit from the hours of one-half hour before sunsise
until one-half hour after sunset, and one-half hour after sunset to one-half
hour before sunset by permit only.,

(b) There are no bag limit restrictions on coyotes.

(c) Manncr of Take. Hunters may use electronic ealls calls and artificial
lights.

89. In its Findings of Need for the temporary rule submitted to the RRC, the
Commission based the need for the temporary rulc on the “effective date of a recent act of fhe
General Assembtly,” Session Law 2011.369 (effective October 1, 2011}, under Noxth Carolina
General Statutes § 150B-21.1(a), and the Commission’s need to establish hunting seasons under
North Carolina General Statutes § 156B-21.1(7).

90.  Atits July 13, 2012 meeting, the RRC approved the témporary rule. The
temporaiy rule went into effect on August 1, 2012. The pelméﬁént rule is st-ill pending
legislative review. |

91. Because the unlawfully adopted temporary rule permits night hunting of coyotes
with artificial lights throughout North Carolina, including within the Red Wolf Recovery Area,
the temporary rule will result in incroased red wolf mortality and hybridization and risks to

public safety.
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.F'ERST CLATM FOR RELIEF
(Violation of APA — No Recent Act of the General Assembly Requlred the
Temporary Rule)

92. . The allegations of the preccding paragraphs are incorporated by reforence as if
repeated and set forth in full herein. |

93.  Temporary rules ave permitted upder the APA only in limited and prescribed
circumstances.

‘94.  Anagency may adopt a temporary rule when it finds that adherence to the notice
and comment requirements for a permanent rule would be contrary to the pubhc interest and that
the immediate adoptxon of the IUIE is required by one or more of the reasons enumerated in the
APA, including “a recent act of the General Assembly.” N.C. Gen. Stat. § 150B-2i.1(a).

95.  Inits Findings of Need for the temporary rule, the Commission claims that the
temporary rule was required by “a recent act of the General Assembly.”

96.  The Commission failed to identify a recent act of the General Asscmbly that
required the adoption of the temporary rule,

97. - Inits Findings .of- Need for the temporary rule, the Commission claims that
Session Law 2011-369 is the recent act of the General Assc;mbly that compelled the need for the
- temporary rule. |

98.  Session Law 2011-369’s relevant sections statc that the “Commission may adopt
rules prescribing seasons and thé manner of taking of wild animals and wild birds with the u%c of
artificial light and eloctronic calls.” (emphasis added.)

99. - Session Law 2011-369°s relevant language does not require the Commission to

do anything.
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100. Scssion Law 2011-369"s relevant language contains no requirement that the
Commission adopt a temporary rule to allow coyote night hunting with artificial lights.

- 101.  Session Law 2011-369°s relevant language also contains no requirement that
made it “reasonably necessary [for the Commission to adopt the temporary 1‘111¢} to ﬁnplement 61'
interpret an act of the General Assembly.” N.C. Gen, Stat. § 15 0B-21.9.

102, Infact, in its Fiscal Rcview of the Perméheﬂt Rule, the Commission _stated that
the primary benefit of the rule was “to the regulated community of hunters by providing them
with inc;‘easgd hunting opportunities.”

103.- " Because the temporary rule was not required by a recent act of the Géneral
As.sembiy, it must be vacated. |

SECOND CLAIM FOR RELIEF

(Violation of APA — The Commission’s Authority to Sct Seasons Does Not Authorize
Rulemaking Related to the Manner of Take by Use of Artificial Lights)

104. The allegations of the preceding paragraphs are inéorporated by reference as if
1'epe_ated and sct forth in full herein. | |

105. Temporary rules are permilted under the APA only in limited and prescribed
circumstances. | |

106.  An agency may adopt a temporary rule when it finds that adherence fo the notice
and comment requirements for a permanent rule would be confrary to the public interest and that
the innncdiate ad;)ption of the rule is required by one or inore of the reasons enumerated in the
APA, including “the need of the Commission to establish huﬁi‘ing seasons o-r bag limits.” N.C. |
Gen. Stat. § 150B-21.1(a). |

.10?'. T hf; Commission’s authority to fix seasons il_lclﬁdes the closing of seasons

completely when necessary and 'ﬁxing {he hours of hunting. N.C. Gen. Stat. § 113-291.2.
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108.  The Commission’s authority to regulate .thc manner of take is separately derived
from North Carolina General Statutes § 113-291.1 (Manner of taking wild ani;nalé and wild
birds).

109.  Examples of manner of take include: arifle, a bow and arrow, electronic calls,
and artificial lights, N.C. Gen. Stat, § 113-291.1.

110. 'i‘he temporarf rule provision allowing the take of coyotes with artificial lights
does not establish a hunting season; it simply expands the manner of take.

111. Even if allowing the take of coyotes at night with artificial lights could be
considered within the Commission’s Iauthority to establish hunting seasons or bag limits, the
Commission has failed to demonstrate any “nced” to revise the coyote hunting SEasof.

112.. Therefore, the Commission’s reliance on “the need of the Comm-ission to
establish hunting seasons or bag limits,” NC Gen. Stat. § 1508-21.1(a), to adopt the temporary
rule’s provision allowing the take of coyotes with artificial lights is unauthorized and ilﬁproper. :

113. Because the temporary rule to allow night hunting with artificial lights is not
within the Commilssion’s power to set scasons, the portion of thé rule permitting the use of
artificial lights must be vacated. |

THIRD CLAIM FOR RELIEFK

(Violation of APA — The Commission Failed to Follow the Required Procedures for
~ Adopiing a Temporary Rule)

114.  The allegations of the preceding paragraphs arc incorporated by reforence as if
repeated and set forth in full herein,
115. The APA sets forth a series of mandatory rulemaking procedures for adopting a

temporary rule. See N. C. Gen. Stat. § 150B-21.1. A “rule is not valid unless it is adopted in
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substantial compliance with thé [APA’s rulemaking procedures].” N.C. Gen. Sta.
§ ISOE—I 8.

116. An agenéy “may adopt a temporary rule when it finds that adherence to the notice
and hearing requirements [for a permanent rule] would be contrary to the public interest and that
the immediate adoption of the rule is required by onc or more” of the reasons enumerated in the
APA, including (1) “[t]he effective date of a recent act of the General Assembly,” or (2) the need
of the Commission to establish hunting seasons or bag limits. N.C. Gen. Stat. § 150B-21.1(a)
(emphasis added). |

117.  Unless otherwisc provided by law, an agency seeking to adopt a temporary rule
muét also provide the iext of the rule and a notice of public hearing at least 30 days prior to
adopting the temporary rule; notify interested persons on its mailing list maintained pursuant to
Notth Carolina General Statutés § 150B-21.2(d) and any other interested parties of its intent to
adopt the temporary rule and of the pu'bl_ié hearing; accept written comments on the proposed

' tempor.ary rule for at least 15 days prior to adopting the temporary rule; and hold at least one
- public hearing on the proposed rule. N.C. Gen. Stat. § 150B—2i .1(a3). The agency must also
prepare a written statement of its Findings of Need, explainigg why adherence to the more
stringént notice and hearing requirements for permanent rules would be confrary to the public
interest and why immediate adoption of the rule is required. N.C. Gen. Stat. § 150B-21.1(a4).
“118.  the Commission adoﬁted the temporary rule without following the required
procedures.
119.  The Commission failed to identify “a recent act of the General Assembiy” that

“required” the adoption of the temporary rule. N.C. Gen. Stat. § 150B-21.1(a), (a2).
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120.  The Commission’s “need . . . to establish hunling seasons or bag limits,” N.C.
Gen. Stat. § 150B-21.1(a), did not authorize the Commission to adopt the temporary rule’s
provision allowing the manner of take of coyotes vﬁth artificial lights.

_121. The Commission failed to submit the temporary rule and a notice of public -
hearing to the Codilier of Rules at least 30 business days prior to adopting the temporary rule.

. N.C. Gen. Stat. § 150B-21.1(a3).

122, The Codifier of Rules was therefore unable to fulfﬁl its duty to publish ﬂlle
proposed temporary rule and the notice of public hearing on the Internet. N.C. Gen. Stat.
§ 150B-21.1(a3).

123.  The Commission failed to no.tify persons on its mailing list, required to be
maintained under North Carofina General Statite § 150B-21.2(d), and any other interested
partics of its intent to adopt the temporary rale. N. C. Gen. Stat. § 150B-21.1(a3)(2). |

124. . The Commission failed to accept comments on the proposed temporary rule prior
to adopting the Irule. N.C. Gen, Stﬁt. § 150B-21.1(a3). |

125, The Commission failed to hold any public hearings on the proposed temporary
rule. N.C. Gen. Stat. § 150B-21.i(a3).

126. 'The Commission failed to establish in its Findings of Need for thg temporary rule
why adherence to the notice and hearing requirements for a permanent rule would be contrary to
the public in.tercst. N.C. Gen. Stat. § 150B-21,1(a4).

127.  The Commission failed to establish in its Findings of Need for the temporary rule

why immediate adoption of the temporary rule was required. N.C. Gen. Stat. § 150B-21. 1(a4).
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128. In its Fiscal Review of the Permanent Rule, the Commission stated thét the
primary benefit of the rule was “to the regulated community of hunters by providing them with
increased hunﬁng opportunities.” |

129. The agency adopted the temporary rulc on July 12, 2012 without notifying tl_le
public or accepting wriiten comments and without sufficient légal justification.

130.  Beeause the Commission failed to follow the required procedures for temporary
rulemaking, the Commission did not have authority to adopt the temporary ruié.

131.  Because the temporary rule was not adopted in accordance with the APA’s
procedurés for adopting temporary 1'ule.s, it must be Vacated.

FOURTH CLAIM FOR RELIEF
(Vlolatlon of APA — The Commission’s Adoption of the Permanent Rule As a Temporary

‘Rule Violates the APA Because the Permanent Rule Did Not Meet the Necessary Criteria’
for Temporary Rule Adoption)

132. The allegations of the precedmg paragl'aphs are_:ncorporaie& by reference as if
répcétcd and set forth in full herein.

133. Wilen the requirements set forth in North Carolina General Statutes |
§ 150B-21.2(c)(9) and 150]3-21.3(1:)2) for receiving comments and objections on the permanent
rule as published in the Notice of Text arc. met and where a permanent rule is subject to
legislative disapproval, an agency may adopt “the rule as a temporary rule if the [pérmanent] rufe
would have met the criteria in G.S. 150B-21(a) [for adopting a temporarf rulej at the time the
notice of text for the permanent rule was published in the Nurth Caroliha Register.” N.C. Gen.
Stat. § 150B-21.3(b2). |

134. The temporary rule and the permanent rulg adopted by the C01mlli§si0n differ

substantially from the text of the proposed permanent rule published in the North Carolina
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Register, and the Commission failed to publish the revised text of the different rule in the North
Carolina Register or accepﬁ comment‘s on the different rule.

135. The Commission did not meet the 1'cqui1'ement$ for permancnt rulemaking as set
forth in North Carolina General Statutes §§ 150B-21.2(c) and 150B-21.3(b2), iﬁclu_ding the
l'éqﬁil'elnents for public notice, comment, and hearing, because the text of the temporary rule and
the adopted permanent rule differ subsiantiélly-ﬁ‘dm the permaneﬁt rule l.anguage published in
the Notice of Text. |

| 136. © The objection lctters received by the Commission were in respouse to the text of
- the permanent rule pubiished in the Notice of ;l" ext in the North Cércﬁina Register and not to the
substantially different text of the adopted permanent rule.

137. Similarljr, ..the objection letfers received by the Corﬁrﬁission sought legislative
review of the text of the permancnt rule published in the N’o_tice of Text in the North Carolina -
Register and not of the substantially (iiffGL‘C]lt text of the adopted permanent ruie._

138.  ‘the Commission’s adoption of lhe permanent rule as a temporary rule was
therefore improper, despite the fact that thé pcrmahent rule was subject tol legislative approval,
because the pending permanent rule did not meet thé criteria for adopting a témporary rukc at the
time the Notice of Text for the perménent rule was published in the North Carolina Register.

139.  The Commission failed tq identify “a recent act of the General Assembly” that
“required” the adoption of the te:ﬁporary rule. N.C. Gen. Stat. § 150B-21.1(a), (a2). Session
Law 2011-369 did not require thé Cominissio;_l to adopt rules allowihg coyotelnight huntiﬁg with
artificial light.

140.  Even assuming Se'ssion Law 2011-369 did'réquirc the Commission to adopt the

night coyote hunting rules, the rclevant sections of Session I.aw 2011-369 became effective on
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October 1, 201 1, more than 210 days prior to the Commission’s submission of the teﬁpo_rary
 rule to the RRC on July 13, 2012.

141. The date on which the permanent rute’s Notice of Text was published cannot be
used m determining whether Session Law 201 1—369 is a “recent act” of the General Assembly
because the Commission did not meet the requirements as set forth in North Carolina General
Statutes § 150B-21 .3(.b2) for adopijﬂg a pcrmanent i‘ule as a temporary rule; the text of the
temporary rule and the adopted permanent rule differcd substantially from the permancnt rule
language in the Notice of Text published in the North Carolina Register depriving the pub_ﬁc of
the opportunity to comment on or submit objections to the permanent rule as adopted.

142. ‘'the Cormﬁission’s.“nced . . . to establish hunting seasons or bag limits,” N.C.
Gen. Stat. § 150B-21.1(a), also did not authorize the Commission to adopt the temporary rule’s
provision allowing the manner of take of coyotes with artificial Iights._

143.  Because the permanent rule did not meet the necessary criteria for temporary rule
adoption at the time the Notice of Text for the permanent rule was published in the North
Carolina Registér, the temporary rule was adopted without the process fequired under the APA
and must be vacated. | _ _ |

FIFTI CLAIM FOR RELIEF L
(Violation of APA — Session Law 2011-369 Is Not a “Recent Act” of the General Assembly
‘and Cannot Serve as Justification for the Temporary Rule)

144.  The allegations of the preceding paragraphs are incorporated by reference as if
repeated and set forth in full herein. |

145. Temporary rules are permitted under the APA only in limited and prescribed

circumstances,
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146.  An agency may adopt a temporary mlé When‘i.t finds that adherence to the notice
and comment for a permanent rule requirements would be contrary to thé public interest and tilat
the immediate adoption of the 1‘uic is required by one or more of the reasons enumerated in the
APA, including “a recent act of the General Assembly.” N.C. Gen. Stat. § 150B-21.1(a).

147. A “rccent act of the General Assembly” is one “occurring or made effective no
more thén 210 days prior to the submission of a temporary rule to the [RRC].’; N.C. Gen. Stat,
§ 150B-21.1(a2). |

148. Inits Findings of Need for the temporary tule, the Commisﬁon claims that the
temporary mlé was required by “a recent act of the General Assembly.”

149, The Commission failed to identify a rcce‘nt act of the General Assembly that
required the adoption of the tepllﬁoral*y rule.

150.  Inits Findings of Need for the temporary rule, the Commission claims that
Session Law 201 I —369 is the recent act of the General Assembly that compelled the need for the
temporary rule.

151, The Commiséion submitted the temporary rule to the RRC on July 13, 2012.

152.  The relevant scctions of Scssiqn Law 2011-369 became.effectivc on October 1,
2011, more than 210 days prior to the Commission’s submission of the temporary rule to the
RRC on July 13, 2012.

153.  Session Law 2011-369 is not a “recent act” of the General Assembly because it
was made effective more than 210 days prior to the Commission’s submission of th¢ temporary

rulc to the RRC.
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154. Even if Session Law 2011-369 .could be considered Ia “recent act of the General
Assembly,” its relevant sections do not “require” the Commission to adopt rules night coyote
hunting rules.

155. Because Scssion Lz;\,w 2011-369 is not a recent act of ‘_rhe Gencral Assembly that
required the Commission to adopt night coyote hunting rules, it cannot form the basis for the
temporary rule, and the temporary rule must be vacated. |

SIXTH CLAIM FOR RELIEFR
(Violation of APA — The Commission’s Temporary Rule Is Unclearl and Ambisuous,)

156. The allegations of the preceding paragraphs are incorporated by reference as if
repeated an.d sct forth in full hercin.

157. A temporary rule must be “clear and ﬁnambi guous,” N.C. Gen. Stat.
§ 1508-21.9. |

158.  As adopted, the temporary rule is unclear and ambiguous:

{a) 'l'his rule applies to hunting coyotes. There is no closed scason for
taking coyotes. Coyotes may be taken on private lands anytime during
the day or night. Coyotes may be taken on public fands by huating
without a permit from the hours of one-half hour before sunrisc until
onc-half hour after sunset, and one-half hour after sunset to one- haif
hour before sunset by permit only.

{(b) There are no bag limit restrictions on coyotes.

(c) Manner of Take. Hunters may usc clectronic calls and artificial lights.

159.  The Commission’s authorizing statute, permanent rules, and temporary rule do
not define the terms “private lands” or “public lands.”
160. Without definitions of “private lands” and “public lands,” it is impossible to

determine the scope, application, or requirements of the temporary rule.
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161. Moreover, fllc rule does not -deﬁ_ne the type of permit that is needed for night
hﬁntin g of coyotes on public lands or identify the person or agency responsible for issuing -ﬂIe
permif.

162.  The rule also does not prescribe any procedures for obtaining a permit for night
hunting of coyotes on public lands.

163. 'I'he temporary 1111e does not qlarif)} -whether and to what extent the public land
managers have the aufhority to preclude or set limitations on night coyote hunting on the public
lands within their jurisdiction.

164. Tht; temporary rule lcaves those individuals who desire to hunt coyates at night
on public Iands without any guidance on- when a permit is required bccaﬁse the term “public
lands™ is undefined, | - . | _ o | " '

16-5. The temporary 1*u1e leaves those individuals who desire to hunt coyotes at night
on pubiic.lands without any guidance on what kind of permit is required.

166. | The temporary rule leaves those individuals who desire to huﬁt coyoies at night
on public lands without any guidance on where to apply for a permit or what procedu_res must be
followed to obtain a permit, |

i67. The temporary rule leaves those individuals who desire to hunt coyotes at night
~on public Ian(%s without any guidance o'n what additional limitations on night cﬁjote hunting may
be set by public land maﬁégcrs on the_lands within their jurisdiction.

168. - Because the temporary rule is unclear aﬁd ambiguous, it must be vacated.

PRAYER FOR RELIE¥F

WHEREFORE, Plaintiffs respectfully request that this Comrt:
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A Issue a declaratory judgment stating that the Defendants have violated the APA,

and its implei‘r_lentin g rcgulations in the respects set forth above;

B. 01'(1¢1' that the.tcmporary rule be vacated, set aside_,' and/or rescinded;
C. Isélue an injunction preventing the illegal temporary rule from taking further
- effect;
D. Award Plaintiffs the costs of this acﬁon, including their reasonable attorneys’ |
jfees; and |

E. Grant Plaintiffs such further and additional relief as the Coutt deems just and
proper.

This the 7_/( day of September, 2012.

LS s,

Derb S, Carter, Jr. v
N.C. State Bar No. 16644
dearter@selcnc.org

Southern Environmental Law Centcr

601, West Rosemary Street, Suite 220

Chapel Hill, NC 27516-2356

Telephone: (919) 967-1450

Facsimile: (919) 929-9421

Attorney for Plaintiffs
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